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A / ORDER

Per Shamim Yahva, A. M.:

This appeal by the Revenue is directed against the order by the Commissioner

of Income Tax (Appeals) dated 10.11.2015 and pertains to the assessment year 2011-

12.

2. The grounds of appeal read as under:

1. On the facts and in the circumstances of the case and in law, the Ld.
CIT(A)-3, Thane erred in deleting the addition of Rs.1,78,72,848/- made on
account of unexplained cash deposits.
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2. The appellant prays that the order of the Ld. CIT(A)-3, Thane, may be
set-aside and that of the Assessing Officer be restored.

3. Brief facts of the case are that the assessee is the proprietor of M/s. Rajshree
Transport, engaged in transport business and M/s. Rajendra Enterprises, engaged in
the business of yarn trading. There is also another proprietor concern by the name
M/s. Rajashree Enterprises and the business activity carried out is not disclosed to the
Department and unaccounted bank accounts were opened with ICICI Bank & HDFC
Bank, which were not disclosed to the Department. This fact has come to the
knowledge of the Department on the biasis of information received from AIR that
there were huge cash deposits in ICICI Bank A/c. No. 00630500424 & HDFC Bank
a/c No. 01601000081991. Accordingly the Assessing Officer made the following

additions as below:

1. | Unexplained cash deposits Rs.2,32,11,491
2. | Cash Deposit in Personal a/c Rs.0,13,51,000
3. | Repairs & maintenance Rs.0,04,91,915
4. | Cash Deposits Rs.0,18,43,464
5. | Paymnet to M/s. Samta Enterprises | Rs.0,10,00,000

Apropos addition of entire deposit of unaccounted bank account in ICICI No.
00630500424, proprietor concern of the assessee M/s. Rajshree Enterprises.

4. The Assessing Officer has added the entire deposits, i.e., cash deposit of
Rs.1,98,15,357/- as well as other deposit of Rs.33,96,134/- because a) assessee failed
to explain the source and failed to produce copy of P & L a/c, balance sheet, audit

report, and nature of business of M/s. Rajshree Enterprises b) No response from the
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assessee, therefore, the entire deposit, cash as well as cheque, has been added to the

total income of the assessee as undisclosed income of the assessee.

5. Before the 1d. Commissioner of Income Tax (Appeals), the assessee submitted
that in the name of M/s. Rajshree Enterprises, the assessee is engaged in the business
of trading in scrap (yarn etc.,), which is not recorded in the books of the accounts and
the entries in the bank account are the purchase and sale of scraps. The assessee
admitted that neither sales bills were issued nor purchase bills were obtained;

therefore, the peak credit should only be brought to tax but not the entire deposits.

6. The 1d. Commissioner of Income Tax (Appeals) accepted the assessee’s
submission that the cash deposit represents sale collection. He proceeded to estimate
23% of the total deposit amounting to Rs.2,32,11,491/-, resulting in an amount of
Rs.53,38,643/- being added as gross profit to the income of the assessee. Accordingly,
the 1d. Commissioner of Income Tax (Appeals) granted the relief of Rs.1,78,72,848/-

to the assessee.

7. Against this order, the Revenue is in appeal before us.

8. We have heard the 1d. Departmental Representative. None appeared on behalf
of the assessee. The notice of hearing has been returned unserved. We find that in the
present case, the Revenue has unearthed a bank account of the assessee. The details of
which were not disclosed to the Revenue. No purchase bills, sale bills, etc. regarding

the claim that the said account related to any business has been produced. It is strange
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that without any corroboratory evidence whatsoever, the 1d. Commissioner of Income
Tax (Appeals) has accepted that the said account deals with her regular business.
Furthermore, without any comparable instance or whatsoever, the 1d. Commissioner
of Income Tax (Appeals) has proceeded to estimate 23% of the deposits as profits
thereof. Hence, he has granted relief of Rs.1,78,72,848/- to the assessee. In our
considered opinion, there is no basis whatsoever for granting the said relief to the
assessee. Further we find that the subsequent submission of the assessee before the 1d.
Commissioner of Income Tax (Appeals) were never before the Assessing Officer, nor
the Id. Commissioner of Income Tax (Appeals) has given the Assessing Officer an
opportunity to comment upon his view that the same is a business activity of the
assessee and it should be accepted that it has resulted in a profit equivalent to 23% of
the receipt. Furthermore, as held by the Hon’ble Apex Court in the case of Kale Khan
Mohammad Hanif vs. CIT [1963] 50 ITR 1 (SC) that when a person claims a
particular receipt is not to be subject to tax, the onus is upon him to prove the same.
Hence, in our considered opinion, the onus is squarely upon the assessee to prove the
receipts deposited in that undisclosed bank account are the proceeds of the genuine
business and the profit thereof is only 23%. Since the assessee has completely failed
to discharge the onus, we deem it appropriate to remit the issue to the file of the
Assessing Officer. The Assessing Officer is directed to consider the issue afresh after
giving the assessee an opportunity of being heard. The Assessing Officer shall bear in

mind our observation and the case law referred above.
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0. In the result, this appeal by the Revenue stands allowed for statistical purposes.

Order pronounced in the open court on 2.4.2018
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